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The Appellant's CASE. 


M ARGARET BOR, was ſeized in Fee of the Towns and Lands of Ballawly, and Edmond/lown, in 


the County of Dublin, of one Houſe in Back Lane in Dublin, of ten Acres of Land, in the Fields and 

County of Wicklow, of one Houſe in Michael's Lane, in the City of Dublin, called the Tun Tavern, of 
a large Piece of waſte Ground fronting the ſaid Lane on which Ber Court has been ſince built, of one Houſe in 
School Houſe Lane, with ſeveral waſte Plots joining thereto, of the Town and Lands of Pelletſtown, in the County 
of Dublin, and of ſix Houſes in Bor Court. She was alſo ſeized or poſſeſſed of one Houſe in Great Butter Lane, 
and three Houſes in Kevan's Street, in the County of Dublin, by Virtue of ſeveral Leaſes for Lives, renewable for 
ever, or for long terms of Years, and having three Sons, to wit, Chriſtian Bor, her eldeſt Son, Jacob Bor, and 
Benjamin Ber, he duly made and publiſhed her laſt Will and Teſtament in Writing, which bears Date the 3oth 
Day of Augu/!, 1690. She deviſed the Lands of Ballawly and Edmond/town, the Houſe in Back Lane, and the ten 
Acres of Land in the 1 of Wicklow, to Chriſtian Bor for Life, Remainder to his firſt, and other Sons 
ſucceſſively in Tail-Male, Remainder to Jacob, the ſecond Son for Life, Remainder to his firſt and other Sons in 
Tail-Male, Remainder to Benjamin Bor, the third Son for Life, Remainder to his firſt and other Sons in Tail- 
Male, and ſhe deviſed all her Eſtate and Intereſt in the Houſe and Ground in Butter Lane, and the three Houſes 
in Kevan's Street, to the ſaid Chriſtian Bor. -She deviſed the Houſe and Ground in Michael's Lane, and School 
Houſe Lane, and the Houſes and Land in Bor Court to her ſecond Son Jacob for his Life, Remainder to his firſt, 
and other Sons in Tail-Male, Remainder to Benjamin the youngeſt Son for Life, Remainder to his firſt, and other 
Sons in Tail-Male, Remainder to Chriſtian the eldeſt Son for Life, Remainder to his firſt, and every other Son 
in Tail-Male. And ſhe deviſed the Town and Lands of Pelletſtown to Benjamin the third Son for Lite, Remain- 
der to his firſt and other Sons in Tail- Male, Remainder to 2 for Life, Remainder to his firſt, and other 
Sons in Tail-Male, Remainder to cg and his Sons in the like Manner. By her Will ſhe gave a Power 
to Chriſtian to charge the Lands deviſed to him with a Jointure for any Wife he ſhould marry, not exceeding 
L. 200 a Year, and it was further provided by the ſaid Will, that the Sons of the ſaid Teſtatrix ſhould when in 
Poſſeilion have Power to charge the Eſtates to them ſeverally deviſed, with any Sums not exceeding a Moiety of 
the Value for the Portions and Maintenances of younger Chiliren, to be diſtributed in ſuch Manner and 
Proportion as they ſhould by Will or other Writing Appoint. | 

Margaret Bor, died in 1694, and her Sons became ſeisod and poly ur che leveral Freehold and Leaſchold 
Iincreſts deviſed to them b her III. 

Chriſtian Bor the eldeſt Son in the Year 1727, intermarred with Helena Maria Longfiell, but previous to the 
Marriage, and in Conſideration thereof, and of a Marriage Portion of {.1800 by Deeds of Leaſe and Releaſe, 
bearing Date reſpectively the firſt and ſecond Days of Fuly 1717, he conveyed the Eſtates deviſed to him by his 
Mother's Will to /7lliam Longfield, and Richard Nutley, and their Heirs. To the Uſe of himſelf for Life, and 
after his Death to the Intent that the ſaid Helena Maria, might receive out of the Lands of Ballawly, J. 200 by 
the Year for her Jointure, in full of all Dower, and upon further Truſt, to raiſe {.2000 for the Portions of the 
Daughters, or younger Children of the ſaid Marriage, to be equally divided amongſt them, and ſubject to ſuch 
Jointure and Portions, to the Uſe of the firſt, and other Sons of the ſaid Marriage, ſucceſſively in Tail-Male. 

Jacob and Benjamin, the two younger Sons of Margaret Ber, died without Iſſue, and unmarried, and upon 
their Deaths, the Remainder limited to Chriſtian of the Eſtates, deviſed by Margaret Bor to her younger Sons 
took Place, whereby he came into the actual Poſſeſſion of the Premiſes in Michael's Lane, School Houſe Lane, and 
Bor Court, and of the Lands of Pellet/town. | 

Chriſtian Bor, by the Death of an Uncle, inherited the Lands of Ballynunry, and Kilcoole in the County of 
Carlow, which were about . Ioo per Annum. He had Iſſue by the ſaid Helena Maria four Sons, to wit, Jahn his 
eldeſt Son, Gerard the Appellant's Father his ſecond Son, the Reſpondent Jacob his third Son, and William his 
fourth and youngeſt Son. He duly made and publiſhed his laſt Will and Teſtament in Writing, which bears 
DateThe 8th Day of June 1733, and thereby he confirmed the Marriage Settlement, and the Charge of /.2000 
therein mentioned for younger Children, which he bequeathed to his three younger Sons, Gerard, Jacob, and 
If illiam, Share, and ſhare alike, and he deviſed to his Brother In law Arthur Baldwin, and Editha his Wife, and 
their Heirs, the Lands of Ballynunry and Kilcoole, the Lands of Pelletſtown, and Mill, and alſo his Houſes, Lands, 
Lenements and Hereditaments in Michael's Lane, School Houſe Lane, and Bor Court, to the Uſes, and upon the 
Truſts fol. owing, to wit, as to the ſaid Lands of Ballynunry and Kilcoole, to the Uſe of the ſaid Gerard, the 
Appellant's Father for Life, Remainder to his firſt and every other Son in Tail-Male, Remainder to the Reſpon- 
dent Jacob for Life, Remairfer to his firſt and every other Son in Tail-Male, Remainder to William for Life, 
Remainder to his firſt and other Sons in Tail-Male, Remainder to John his eldeſt Son for Life, Remainder to 
his firſt and every other Son in Tail-Male ; and as to the Lands of Pellet/town, and the Houſes, Lands, Tene— 
ments, and Hereditaments in Michaels Lane, School Houſe Lane, and Bor Court, to the Uſe of his Sons Jaca and 
V illiam for their reſpective natural Lives; and as to the Reſpondent Jacob's Moiety thereof after the ſaid 
Reſpondent's Death to the Uſe of his firſt and other Sons ſucceſſively in Tail-Male, Remainder to William for 
Life, Remainder to his firſt and other Sons in Tail-Male, Remainder to John the eldeſt Son for Life, and to his 
dons in Tail-Male, Remainder to the Appellant's Father for Life, and to his Sons in Tail-Male; and as to the 
other Moiety, after the Death of Milliam, to the Uſe of his firſt and other Sons in Tail-Male, Remainder to 
7 ohn, for Life, and to his Sons in Tail-Male, Remainder to the Appellant's Father for Life, and to his Sons in 

a Male, Remainder to the Reſpondent Jacob for Life, and to his Sons in Tail-Male. ppt 

By this Will it is provided by the Teſtator, that in Caſe his Title and Eſtate in the ſaid Lands of Pellet/town, 
and the Houſes and Premiſes in Michael's Lane, School Houſe Lane, and Bor Court, ſo ſtood that he could not leave 
and deviſe the fame in ſuch Manner, and to ſuch Uſes as by his ſaid Will he intended, that in ſuch Caſe the Share 
and Part of the ſaid {2000 mentioned in the ſaid Settlement, and by his ſaid Will deviſed to the Appellant's 
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Father, ſhould not go to him; but that the ſame ſhould be equallydivided between his Sons, the Reſpondent Jacob 
- | lam, Share and Share alike, and by this Will he appointed the ſaid Helena Maria Guardian of his ſaid 
ſouf Sans, and fole Executrix of his Will, © | | 
Chriſtian Bar died on the 11th of June, 1733; leaving his four Sons then under Age.---Helena Maria proved 
the fo, and took upon herſelf the Guardianſhip of the Children. | | 


, the eldeſt Son of Chriſtian, attained his Age of 21 Years in September 1739 ; he took Poſſeſſion of all the 
_Eftages deviſed by his Grandmother to his Father for Life, which were of the yearly Value of about C. 600--He ; 
likewiſe inſiſted ipon his Right to the Lands of Pelletſtown, and the Premiſes in Michaels Lane, School Houſe Lane, . 
and Bor Court, Hader his Grandmother's Will, notwithſtanding the Diſpoſition made by his Father in Favour of 4 
Mis younger Brothers. The Conſequence of this would have been that Gerard muſt either have given up the Eſtate 1 
for Life Teviſed ta him in the Lands of Fallynunry, and Kilcoole, or let his Third of the £.2000 go to his Brothers 
. 7 2 and William. For by Gerard's inſiſting to retain his third of the G. 2000 he could no Way affect the 
; emainders in the ſajd Lands deviſed to his firſt, and every other Son, &c. That the Teſtator did not mean. 
Gerard's third of the £,.2000 was not given by Way of Penalty upon Gerard for the Loſs of Pelletſtotun, nor by 
Way of Satisfaction for Pelletſtotun, &c. to the younger Children, and their Families; but was given as original 
Portions to Jacob and William, in Caſe Pelletſtown could not paſs by his Will.--The Teſtator could not mean \ 
this as a Penalty, or Condition on Gerard, becauſe he knew if he had not Power to devife Pelletſiqwn, &c.-- h 
It aroſe from its being ſettled on Jahn, in Tail, fo that by ſuffering a camon Recovery, John might do what 6 7a! 
* with it, and it was not in Gerard's Power to prevent it. 3 
vo 7 
f 


he Teſtator could not mean the 666/. 135. 44. as a Compenſation for, or in Lieu of the Deviſe of 7 
Pelletſtown, c. not only e greatly inferior in Value, but as it is directed to go in a different Manner. Nov. 
I be Teſtator's Intention is plain, he meant to make an alternate Diſpoſition, as the Caſe ſhould come out in . on 
reſpect of his Title to Pelletſtown, &c. If he had Power to deviſe it, the Proviſion he makes for his three younger 3B 
Sons is of one Kind. If he had no Power to deviſe it, he varies the Proviſion, as it appeared upon his Death that JN 
he had no Title to deviſe Pellet/town, &c.--The other Part of the alternative is become his Will, i. e. a Condi- 0 
tion expreſly annexed to the Eſtate for Life, deviſed to Gerard in Balhnunry, and Kilcoole, that he would give up 7 1 


6660“. 135. 4 d. to his Brothers Jacob and William, and his Will ſtood then juſt as if he had never deviſed i 
er at all, amd it is apprehended that if the Matter had been litigated when all the Sons were alive, and : 
before any Agreement with Jahn, no other Conſtruction could have been made, nor any other Decree than to 
3 the Condition upon Gerard, to give up 666 J. 135. 44. or loſe his Eſtate for Life, in about 100%, 
4 I car, 

But Helena Maria Bor, the Mother being aware of this, and deſirous to purchaſe from John, Pelletſiown, &c. 
for her Sons Jacob and Milliam, and thereby to ſecure to her Son Gerard his 666 J. 135. 4d. She treated with 
Jobn, and upon ſuch Treaty he came to an Agreement, by Deed dated the 27th of March, 1740; in Conſideration 
of 900 . paid him by her, to confirm the Title of his Brothers to that Eftate, according to the Limitations in 
his Father's Will, and covenanted to ſuffer Recoveries thereof, which 900 £. was actually paid. He levied 
Fines of the whole Eſtates which were deviſed by his Grandmother's Will, and he ſuffered Recoveries of all that 
Part which had been deviſed immediately to his j ather ; but did not ſuffer Recoveries of the Lands of Pelletſtown, 
or the Houſes in Michaels Lane, School Houſe Lane, and Bor Court; But he made ample Amends to the Reſpondent 
Zaceb, and his Iſſue Male, for his not having ſuffered ſuch Recoveries by his Will, which bears Date the xoth of 
October, 1741. He deviſed to Boylyn Whitney, and Milliam Milliams, and their Heirs, all his real Eſtate to the 
Uſe of the Reſpondent 2 for Life, Remainder to his firſt, and every other Son in Tail-Male, and appointed 
his Mother, the Reſpondent Helena Maria, ſole Executrix thereof, and died without Iſſue, after whoſe Death the 
ſaid Helena Haria, proved ihe ſald Will, and took „pon her the Execution thereof. 

The Appellant's 1 attained his Age of 21 Vears in 1741, and being, vy the Will ot his Brother John, 
diſinherited of the Eſtates originally deviſed to his Father, and the Reſpondent Jacob being ſo amply provided for, 
by the Will of his Brother, he thought himſelf intitled to take the Benefit of his legal Right to Ae, and 
the other Eſtates, of which no Recovery had been ſuffered, and to conſider the Deviſe made by Jahn, as an ample 
Compenſation to the Reſpondent Jacob for the Proviſion, which 7h had covenanted to make good. 

Helena Maria Bor, had got into 1 8 of the the Lands of Pelletſtown, and the Houſes depending upon 
the fame Title, as Guardian to the Reſpondent Jacob and Milliam, and refuſed to let the Appellant's Father into 
the Poſſeſſion thereof, whereupon he, in September 1742, exhibited his Bill in the Court of Chancery in Jreland, 
againſt the Reſpondent Jacob, and others, and thereby claimed the Lands of Pelletſtown, and the Premiſes in 
Michael's Lane, School Houſe Lane, and Bor Court, under the Will of his Grandmother, and prayed to be 
decreed to the ſame, and ſoon after got the Poſſeſſion thereof, without Controverſy. 

Milliam Bor, the youngeſt Son, died in the Year 1744, inteitate, and without Iſſue, and Adminiſtration of his 2 
Goods and Chattles was granted to the ſaid Helena Maria Bor, his Mother, and then the Family ſtood thus * 
circumſtanced: The Appellant's Father, who was now the Repreſentative of the Family, was in Poſſeſſion of A 
Ballynunry and Kilcoole, the Pelletſtown Eſtate, and the Premiſes in Michael's Lane, School Houſe Lane, and Bor 
Court, making together about 400/. a Year, and the Reſpondent, Jacob, the younger Son was in Poſſeſſion of all 

the reſt of the Eſtates of the Family, amounting to 600 J. a Year. | 
n In Nevember 1744, the Reſpondent Jacob, filed his Bill in the Court of Chancery in Ireland, agaiſſſt the 
ef „ Appellant's Father, and againſt Helena Maria Bor, William Long field, Boleyn Whitney, Robert Baldwin, Son- 

and Heir of Arthur Baldwin, and Editha his Wife, and William I/liams, and amongſt other Things inſiſted, by 
his Bill, that in Caſe the Appellant's Father ſhould appear to be entitled under the Will of Margaret Ber to 
Pelletſtown, or any of the Premiſes deviſed to the Reſpondent Jacob by his Father, that then by the expreſs 
Words of his Father's Will, he was not intitled to any Part of the 2000 J. but that the Reſpondent Jacob, was 4 
in that Caſe intitled to 10097. and to be reimburſed out of the Lands of Ballynunry and Kilcovie, the Value of 5 Tu 
ſuch Part of the ſaid Lands of Pellet/town, as ſhould be evicted by the Appellant's Father. ; M$. 

17 Dec. 1744. Helena Maria Bor, put in her Anſwer to the ſaid Bill, and the Appellant's Father put in his Anſwer to it, and : 

19 Jan. 1744. thereby, among other Things, infiſted that he was as one of the ſaid Chriſtian's youngeſt Children, intitled to one 

Third of the ſaid 2000 J. provided for the younger Children by the Settlement, and to a diſtributive Share of 

Hilliam's Proportion of it, and admitted he refuſed to make the ee Jacob any Satisfaction for the Lands of 

Pelletſtown, or Houſes in Michael's Lane, School Houſe Lane, and Bor Court, out of the Lands of Ballynunry and 

Kilcoole, wherein he had only an Eſtate for Life, being adviſed that no ſuch Satisfaction was expreſſed or 

intended to be made by the ſaid Chriſtian's Will, who therein declares in Caſe he was not impowered to deviſe 

Pelletftewn, or the other Premiſes for the Uſe of the Reſpondent Jacob, and ſaid William, that the Appellant's 

Father ſhould have no Share of the ſaid 2000 J. and thereby ſhewed what he intended ſhould be the Comper/a- 

tion to his youngeſt Sons, if the Deviſe of the Pelletſtown Eſtate, was ineffectual. He likewiſe, by his Aae 

ſubmitted to the Court, what Right Chriſtian Bor had to deviſe the 20004. upon his want of Title to deviſe 

Pelletſtoꝛun, and the other Premiſes, and inſiſted on his Right to the ſame, under the Will of Margeret, and 

that Chriſtian had no Right to deviſe the ſame, being only Tenant for Life under Margaret's Will, 

26 Jan. 1744. The Appellant's Father filed his Bill againſt the Reſpondent Helena Maria, the Adminittratrix of Milliam, 
and againſt the Reſpondents Jacob Bor, IWilliam Longfield, Boleyn Whitney, and IH illiam IL illiems, praying to 


be decreed to his Share of the 20007. under the Settlement, and to a diſtributive Share of J//illiom's 8 On | 
: | | 0 
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of it. The Defendants put in their-Anſwers, and the Reſpondent, Jacob, by his Anſwer, inſiſted on the 
ſame Points which he had ſet forth in his Bill, 

In 1745, the Appellant's Father levied Fines, and ſuffered Recoveries of the Lands of Pelletier, and the 
ſeveral Meſſuages and Tenements in Miebael's-Lane, Schoolhouſe-Lane, and Ber-Ccurt, and mortgaged them to 
Sir Thomas Taylor for 3200, He afterwards intermarried with ary Burton, and died the 25th of Fanua 
1745, inteſtate, leaving the ſaid Mary with Child of the Appellant, who was born on, or about the 28th Day of 
June 1746, and Adminiſtration of the Goods and Chattles of the ſaid Inteſtate, was granted to the ſaid Mary. 

Mary, the Appellant's Mother, filed her Bill to revive the Suit commenced by her ſaid Huſband, Gerard, 

ainſt the Reſpondent Jacob, and the other Parties aforeſaid, for Recovery of his Share of the ſaid 2000). and 
for his Diſtributive Share of ſaid William Bor's Proportion of it. And the fame being revived, and at iſſue, the 
Cauſe came on to be heard on the 4th of Augy/t 1747, when it was decreed that it ſhould be, and was thereby, 
referred to a Maſter to take an Account of what was due to the ſaid Mary in Right of her Huſband the ſaid 
Gerard, as his Adminiſtratrix for his Proportion of the 2000]. provided for the Children of Chriſtian Bor, by the 
Settlement in the Pleadings mentioned. And alſo to take an Account of what was due to her on account of 
William Bor's Proportion of the ſaid 20001. And by this Decree, no Direction is given to account for the Rents 
and Profits of the Ballynunry and Kilevole Eſtate received by Gerard during his Life, to be ſet againſt the Demand 
of his third of the 2000. 

The Appellant, by his Guardian, alſo filed a Bill to revive the Suit commenced by his ſaid Father, againſt 
the Reſpondent Jacob, and others, for Recovery of the ſaid Lands of Pelletſtown, and the ſaid Premiſes in 
Michael's-Lane, School- Houſe-Lane, and Bor-Court. 

The Reſpondent, Jacob, exhibited a Bill of Revivor againſt Mary Bor, Adminiſtratrix of her late Huſhand, 
and Sir Themas Taylor, and the Appellant, and afterwards amended the ſame purſuant to an Order of Court, 
and thereby, amongſt other Things, prayed that the Cauſe might ſtand revived againſt the ſaid Mary as Admi- 
niſtratrix of her Huſband ; and that the Bil might be taken as an original Bill againſt the Appellant; and that 
the Reſpondent might have the Benefit of the ſeveral Pleadings, Proofs and Proceedings in the former Cauſe, 
on the hearing of this Cauſe ; and that the Appellant might releaſe all Claim to Pelletſtown, and the other Pre- 
miſes deviſed for the ſaid Jacob's Uſe by his Father's Will; or that the ſaid Mary might not be intitled to any 
Part of the ſaid 2000). but that it might be diſtributed according to the Proviſion in the ſaid Will; and that the 
ſaid Jacob might be recompenced for ſuch Part of Pellet/town, and the ſaid other Premiſes to which the Appel- 
lant ſhould appear to be intitled out of Ballynunry, and the other Lands which the Appellant enjoyed under the 
ſame Will. | | 

The Appellant, by 7/illiam Cooper, his Guardian, put in his Anſwer, and therein, among other Things, 
inſiſted that Chriſtian Bor, being Tenant for Life, could not alter the Limitations in the Will of Margaret Bor; 
and that Jahn Bor not having ſuffered a Recovery of Pellet/t:-wn, or the Houſes in Michael's-Lane, Schoolhor ſe- 
Lane, or Ber-Caurt, the Remainder to the Appellant's Father was not barred ; and therefore that thoſe Lands 
did not paſs by the Will of John Ber, by whoſe Death, without Iflue, the Appellant's Father became intitled to 
the ſaid Eſtates under the Limitation in the Will of Margaret Bor; and that the Appellant, upon his Father's 
Death, became intitled thereto, and to the Lands of Ballynunry and Kilcoole, of which his faid Father had been 
bare Tenant for Life, and ſubmitted to the Court whether the ſaid Jacob was intitled to any Part of the Relief 
ſought by the Bill againft the Appellant. 

Mary, the Appellant's Mother, put in her Anſwer to the ſaid Bill, and therein ſubmitted to the Court, whether 
the ſaid Jacob was intitled to any Part of the Relief ſought by his Bill againſt her. 

The other Defendants put in their Anſwers to the {aid Bill, and the Cauſe was revived againſt the ſaid Mary 


the Adminiftratrix. 
The Cauſe afterwards abated by de Doath of Robert Baldwin, the Son and Heir of Arthur Baldwin, , and 


Editha his Wife; and was revived againſt Bridges Baldwin, Heir at Law of the ſaid Robert Baldwin ; and 
againſt I illiam Long field, Heir at Law of the ſaid Editha. 

The Maſter having made his Report in the Reſpondent Mary Bor's Cauſe, and thereby reported ſome Points 
ſpecially, the ſaid Mary Bor, and Helena Maria Bor, ſeverally took Exceptions thereto, and the Cauſe coming 


on to be heard on the ſaid Report, ſpecial Points, Exceptions and Merits, on the 22d of May 1750, it was 


decreed, that the ſaid Mary was intitled to, and ſhould have and recover, the Sums of 13231. 178. 5d. +, reported 
due to her for her Huſband's third Part of the ſaid 20001. and Intereſt, from the Death of the ſaid Chri/tian Bor, 
to the 15th of November 1749; and 4411. 58. 5d. 4 reported due to her for her Husband's Proportion of 
Mallon, Bor's diſtributive Share of ſaid 2000l. and Intereſt for the Time aforeſaid; together with the Sum of 
20l. 15s. 3d. computed by the Regiſter as the Intereſt of the Sum of 6661. 13s. 4d. from the ſaid 15th of 
November 1749, to that Day; and the Sum of 61. 188. 4d. & computed by him in like Manner as the Intereſt 
of the Sum of 2221. 4s. 4d. making in the Whole the Sum of 17921. 16s. 7d. which Sum, with Intereſt tor the 
ſame from that Day, and the Coſts of the ſaid Suit, was decreed ſhould remain a Charge until] paid, on the 
Lands and Houſes made liable to the Payment of the ſaid 20001. by the Settlement of 1717. and ſhould be paid 
to the faid Mary in fix Months, or in Default thereof, that the ſaid Lands and Houſes, or a ſufficient Part 
thereof, ſhould be fold ; and that out of the Money ariſing thereby, the ſaid Mary might be paid her ſaid principal 
Jatereſt and Coſts, and the Remainder, if any, laid out to the Uſes limitted of the ſaid Eſtate, by the Will of the 
faid /n Bor. | 

1655 having been joined, and Publication paſſed, in the Reſpondent Jacob Bor's Cauſe, the ſame was heard on 
the 16th, 20th, 22d and 23d June 1752, and the Lord Chancellor having taken I ime to conſider of it, his 
Lordſhip was pleaſed to declare, that he would hear the Matter further ſpoke to by Counſcl on both Sides, and 
accordingly the Cauſe was further ſpoke to, on the 15th and 18th of May 1753. | 

His Lordſhip was pleaſed to decree, that the Appellant ſhould have fix Month's Time, after he arrives at the 
Age of twenty-one Years, to make his Election, whether he will abide by the Will of his Grandfather Chriſtian 
Ber, in the 7 in the Cauſe mentioned, or not; and in caſe he ſhall eject to abide by the ſaid Will, 
that in ſuch Caſe, the Appellant ſhall, by ood and ſufficient Deeds and Aſſurances, convey to the Reſpondent, 
Jacob Ber, for the Term of his natural Life, with ſuch Remainders over as are limited in and by the faid 
Chriſtian Bor's Will, concerning the ſame, one Moiety of ſuch Part of the Lands of Pellet/izwn, and of the 
ſaid Houſes in MichaePs- Lane, Schoothouſe-Lane, and Bor-Court, as ſhall remain after diſcharging what ſhall be due 
to the Defendant, Sir Thomas Taylor, upon the Mortgage in the Pleadings mentioned; and that he do, and ſhall 
allo account with and pay over to the ſaid Jacob, a Moiety of the Rents, Ifſucs and Profits of the ſaid Lands 
which were received, or might have been received, by the Appellant without wilful Default, from the Fime 
of his coming into Poſſeſſion thereof, Allowance being made for Payments on the Foot of the ſ1id Mortgage. 
And in caſe the Appellant ſhall ele& not to abide by the ſaid Will, as to the Deviſe of the Lands of Pelletfhmwn, 
and the ſaid Houſes in Michaels- Lane, Schoothouſe-Lane, and Bor-Court, and the third Part of the 2000], therein 
mentioned: That he ſhall in like Manner convey to the ſaid Jacob, ſo much of, the Lands of Ballynunry and 
K:lcoole devived to the Appellant's Father, with Remainder to the Appellant, as ſhall be equa] to ſuch Moiey of 
the ſaid Lands of Pelletſtown, and Houſes in Michael's- Lane, Schoolbouſe-Lane, and Bor-Caurt, and fuch Moiety 


of the Rents, Iflues and Profits thereof as aforeſaid ; and alſo to a Moicty of one third Part of the ſaid 20001. 7 
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ſo much thereof as ſhall at any Time come to the Hands of the Appellant, And it was further decreed, that 
untill ſuch Time as the Appellant ſhall attain his full Age of twenty-one Years he ſhall receive the Rents, Iſſues 
and Profits of the faid Lands of Ballynunry, or of the ſaid Moiety of Pelletſtown, and of the ſaid Houſes in MichaePs- 
Lane, Schoolbonſe-Lame, and Bor-Court, at the Election of his Guardian or Guardians, for the Time being, 
without Prejudice, and ſubje& to the Order of the Court: And that during the faid Time the Reſpondent, 
Jacob, ſhall receive the Rents, Iſſues and Profits of the other Lands without Prejudice, and ſubje& to the Order 
of the Court. And it was further decreed, that it ſhould be, and it was thereby, referred to Doctor Stepford, one 
of the Maſters of the ſaid Court, to take an Account of the Rents, Iſſues and Profits of the ſaid Lands of 
Pelle/twn, and Houſes in Michael's-Lane, Schoolhouſe-Lane, and Bor-Court; and of the Lands of Ballynunry 
and Kilcoole, which the Appellant, or his Father reſpectively received, or might, or could without wilful Default 
have received, from the Time they reſpectively came into Poſſeſſion thereof. And in Caſe the Reſpondent, 
Mary, ſhall not, as Adminiſtratrix of the Appellant's Father, admit Aſſets in her Hands that it ſhould be, and 
was thereby, referred to the ſaid Maſter, to take an Account of the Aſſets of the Appellant's Father, which came 
to the Hands of the ſaid Mary, his Adminiſtratrix, the amount and Value thereof, and how the ſame was diſ- 
poſed of, on which ſeveral Accounts, all juſt Allowances, were to be made, with proper Powers to the Maſter 
to examine Witneſſes, and the Parties on perſonal Interrogatories, and Liberty to reſort to the Court for 


further Direction. 


The Appellant thinks himfelf aggrieved by this Decree, and has appealed therefrom to the Houſe of Lords, and 
humbly hopes the ſame ſhall be reverſed, for the following, among other, 


RE AS O N S. 


For that John Bor has for valuable Conſideration covenanted to make good the Deviſe of Pelletſiown, &c. 
The Appellant or his Father take nothing under John, but the Reſpondent has all the real Aſſets of John, 
much more than ſufficient to make Satisfaction for his Breach of Covenant. 

For that the Queſtion is determined by the Decree in the Cauſe in which the Appellant's Father was origi- 
nally Plaintiff, afterwards Revived by Mary Ber, the Appellant's Mother, by which Gerard's Third of the 
20001. is decreed to his Adminiſtratrix, and no Account directed of the Profits he received, during his 
Life, of Ballynunry and Klcoole. 

For that the Teſtator's Intention muſt be the Rule to govern in this Caſe, which Intention, though not ex- 
preſſed in preciſe Words, may by Sound, Conſtruction, and Inference, be implied as certainly as if it was 
expreſſed ; therefore where a Teſtator, making Proviſions for the different Branches of his Family, gives a 

Fee Simple Eſtate to one, and a ſettled Eſtate to another, plainly imagining that he has Power fo to do, a 
tacit Condition is implied to be annexed to the Deviſe of the Fee Simple Eſtate, that the Deviſee ſhall per- 
mit the ſettled Eſtate to go according to the Will; and if in that reſpe& he ſhould diſappoint the Will, 
what is Deviſed to him ſhould go to the Perſon ſo diſappointed, it being preſumed if the Teſtator, who is 
making Proviſions for his Family, had known his Defe& of Power to deviſe the ſettled Eſtate, he would 
have provided, out of the Eſtate in his Power, for that Branch of his Family which was not intitled to the 
ſettled Eſtate. And have declared that no Perſon ſhould enjoy a Legacy or Deviſe who controverted his 
Power as to any Benefit given to another. But in this Caſe John the eldeſt Son, upon the Death of the 
Teſtatar, his Wacker was Tenant in Tail of the Lands of Pelletſtown, &c. and nothing is Deviſed to him 
by the Will, therefore the Will could impoſe no Condition ypon him He might by a commu Recovery 
have made theſe Lands abſolutely his own, and barred the Title of every Object of the Teſtator's Bounty, 
and fo long as John had Iſſue-Male, they could not poſſibly come to any Deviſee in the Will. Therefore 
to bring the Condition home to Gerard, who is a Deviſee under the Will, the Reſpondent muſt preſume 
this to be the Intention of the Will. That if the Teſtator had known he had no Power to deviſe Pellet- 
ftown, he would, to ſecure his Deviſe thereof, have expreſsly declared, that if by the Death of John with- 
out Iſſue, and without ſuffering a common Recovery, and without diſpoſing of Pelletſtown, it ſhould come 
to Gerard either under the Entail, or as Heir to John ; and Gerard ſhould not diſpoſe of it, and it ſhould 
come to his Iflue-Male, either under the Entail, or by Deſcent, that then, at any Diſtance of Time, ſuch 
Iflue-Male ſhould make good the Deviſe, or forfeit Ballynunry and Kilcoole ; but ſure it could never enter 
into any Man's Head to make fo extravagant Nugatory, and remote a Condition, to effectuate a preſent 
Diſpoſition for the Maintenance of younger Children. And 

Pellet/lown, &c. might never come, in any ſhape, to any Iſſue-Male of Gerard, if it did, it might not 
come in Centuries. It might not come till Ages after they had ſuffered Recoveries, barred the Entail 
created by Chriſtian's Will, and fold Ballynunry and Kilceole, if ſuch a Condition never was expreſſed, it 
would be going a great way in the Conſtruction of Men's Wills to preſume it. But the Teſtator, had 
he thought of providing for the Event of John's dying without Iſſue-Male, would have conſidered 
what might then be the State of his Family, and never would have obliged his diſinherited Heir to 
make good a Deviſe to a younger Branch, which had got the Bulk of his Eſtate. 

For that there is no room to imply what the Teſtator would have done if he had known his Defe& of Power 
to deviſe Pelletſtown, &c, becauſe he has ſpoke for himſelf, he has declared his own Mind, ſuſpecting his 
Title, he expreſly puts the Caſe, and provides for that Event; he knew the Objection could only come 
from Jh his eldeſt Son, and if his Deviſe of Pelletſtown, &c. was liable to that Objection to make the 
Proviſion for his three younger Sons more equal, he gives Gerard's Share of the 20001. to the other two, 
and makes it 8 deviſing to him for Life 1001. a Year, but lays no Charge upon the Remainder 
limited to his Iſſue-Male. 

For that the Will gives either Pellet/tewn, Ec. to the Deviſees thereof, or if the Title thereto is evicted, one 
Third of the 20001. in Lieu thereof; but the Decree gives a Satisfaction both for the Lands of Pellet/toron, 
c. and the Share of the 2000l. that is both for the Thing originally deviſed, and what was deviſed in 
Lieu thereof, if it could not be enjoyed, tho' the Teſtator only gives either the one or the other, and the 
Decree gives a Satisfaction for the whole of the ſaid Third of the 20001. againſt the Remainder entailed 
upon the Appellant, tho” the ſaid Third goes as Part of his Father's perſonal Eſtate to Mary Bor, his 
Adminiſtratrix, and tho* Gerard received more from the Rents, and Profits of the deviſed Lands during his 
Life, nay the Decree gives no Relief over againſt the Aſſets of John, who had for valuable Conſideration 
covenanted in Effect, to make good this Third to Gerard, and alſo to make good Pelletſtown to the 
Reſpondent, &c. 


W. MURRAY. 
CG FRATT 


